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INTRODUCTION

Abstract

In Indonesia's legal system, which is a state based on law
(rechstaat), positive law is enforced, namely the law that applies
in a certain place at a certain time as a valid legal system. The
type of research used is library research, which involves the use
of written materials such as manuscripts, books, magazines,
newspapers, and other documents containing information about
inheritance and gift laws currently in force in Indonesia, both
according to Islamic law and Indonesian civil law. The nature of
the research in this article is descriptive-analytical, which is
research that aims to describe in detail the characteristics or
features of a developing or ongoing situation as an influence in
producing legal products in accordance with the developments
of the times and places, which in this case will attempt to explain
the importance of legal interpretation of legislation to produce
fair and beneficial laws. The relationship between law and
society is reciprocal; sometimes law influences society, and vice
versa, society influences law. However, due to the value of legal
certainty in a fixed rule that has been codified in the form of
legislation, the law is sometimes understood in a static and rigid
manner, thereby failing to provide justice and benefit in certain
cases. Thus, it can be said that the method of interpretation is
one of several methods for discovering laws that have value in
terms of justice and benefit, especially methods that must be
mastered by judges in court proceedings, including grammatical,
historical, systematic, extensive, restrictive, valid, teleological,
interdisciplinary, multidisciplinary, comparative, and futuristic
interpretations. In terms of relevance, legal interpretation
methods are highly significant for the development of law
characterized by certainty, justice, and public welfare, such as in
the fields of Islamic family law and Islamic economics.

Family law occupies a strategic position in Islamic law. The regulation of law
for individuals and families is closely related to the religious awareness and obedience
of every Muslim (H. Irawan, 2023; Zalikha, 2025). In relation to community life, if
every individual in society is conscious and obedient, then a state of consciousness
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obedient, then a state of consciousness and obedience to Allah will naturally be
created in that community. Islam places great emphasis on the development of
individuals and families. Family law in the broad sense encompasses not only
marriage and divorce laws but also inheritance laws, gifts, wills, and endowments.
Meanwhile, family law in the narrow sense refers solely to marriage and divorce laws.
The distinction between the broad and narrow definitions of family law is based on
the fact that marriage and divorce form the core of family law today.

In general, law itself is understood as rules or a set of norms that regulate
human behavior in a society, whether these rules or norms are realities that grow and
develop within society or rules or norms created by authorities/governments
(Hayatun Nisa & Barirah, 2025; M. Taufiq, 2021). Law in this conception is a law
derived from Western concepts and created by humans, so that law with this
understanding is worldly in nature. However, in the Indonesian context, if the
concept of law is combined with the word “Islam,” it becomes clear that these rules
or norms are no longer purely human in nature but are accompanied by another
aspect: the law of God (Allah), which He has established for humanity as His
servants.

In Indonesia, efforts to maintain the actualization of family law have been
carried out in two major ways. First, the enactment of Law No. 7 of 1989 on
Religious Courts. Second, the creation of the Compilation of Islamic Law. The
Compilation of Islamic Law is a monumental work and a collection of laws derived
from the legal consciousness of Indonesian society (Kurniadinata & Wiguna, 2020).
However, there are still groups that question the existence of the Compilation of
Islamic Law, even challenging its provisions. It must be understood that the
Compilation of Islamic Law is not a “fixed price” but merely an intermediate goal
toward achieving more ideal legal material. One of the challenges for the Indonesian
nation in establishing equal law is the diversity of social structures and the values
present within society (Azharie, 2023; Karyudi & Firdausiah, 2024). The issue of the
relationship between social structure and law in Indonesia is of significant
importance to discuss, particularly to address practical needs, such as the creation
and implementation of effective laws or diagnostic purposes, meaning explaining the
“illnesses” in our legal system that stem from the mismatch between social structure
and the law being applied.

Legal observers and the public, each in their own way, agree on one thing: the
development of social structures in Indonesia is not, or is insufficiently, in line with
the law. Every social structure should develop its own legal system that is
appropriate. In this context, a social structure can be regarded as a means to
implement its legal system (Al Kautsar & Muhammad, 2022; Suyatno, 2019). Thus,
this study will address the legal issues surrounding Islamic family law in Indonesia.
The presence of Islamic legal codification in Indonesia can be viewed from various
perspectives. Legal professionals, such as judges, prosecutors, advocates, and jurists
working in the government, will see and interpret the law as a legal framework.
However, in everyday life, there are many conflicts between the reality and dynamics
of society and the applicable law (A. Irawan & Haris, 2022; Isroji & Najib, 2022),
because one of the fundamental characteristics of society is that it is constantly
changing and developing (change and development) in an ongoing manner, both in
terms of economics, social, political, cultural, and legal aspects. In the field of law,
the relationship between society as both the subject of law (mabkum ‘alaih) and the
object of law (mabkum fib) is closely intertwined with the law (Fuad et al., 2022).

As is well known, the relationship between the two is mutually influential.
Sometimes the enactment and enforcement of laws affect social phenomena in
society, and sometimes social phenomena in society affect the law. This is reinforced
by the opinion of Roscou Pound, who stated that the law is influenced by society,
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while society is influenced by the law. In Indonesia's legal system, which is a state
based on law (rechstaat), positive law (ius contitutum) is enforced, meaning the law that
is in effect in a particular place at a specific time as a valid legal system (Hutapea et
al., 2024). Positive law, whether in the form of legislation or regulations, emphasizes
that society must comply with it, as it has the advantage of legal certainty. However,
on the other hand, it also has weaknesses because the legal certainty that serves as the
benchmark for determining right and wrong is limited to written rules as stipulated in
the form of laws and regulations. Furthermore, this is also limited by the principle of
legality. Legality is a standard rule that must be obeyed, and Islamic law can coexist
with state law with various adjustments (Mulyatno, 2022).

Given the above circumstances, a method of legal discovery is needed so that
the legal products produced by law enforcement officials can have value in terms of
justice and legal benefit, one of which is through interpretation. The interpretation
method is necessary to address legal events or actions that are constantly evolving in
the life of a society, particularly those not explicitly addressed in specific laws or
where the text exists but the provisions are unclear for application to a particular
event (Rosidi et al, 2024). Furthermore, this method of legal discovery through
interpretation must be mastered by judges in determining or deciding legal disputes
and cases that are not formulated in a specific law, considering that one of the
principles of legal proceedings is the prohibition of refusing to examine a case
because the judge is considered to know the law (éus curia novid) (AmandaDea Lestari
& Bustanuddin, 2021; Harini & Rahmat, 2025). Therefore, the discussion on the
method of legal discovery, particularly the method of legal discovery through
interpretation (7#had), is an interesting topic as will be examined in this paper.

METHODS

The type of research used is library research, which involves the use of written
materials such as manuscripts, books, magazines, newspapers, and other documents
containing information about inheritance and gift laws currently in force in
Indonesia, both under Islamic law and Indonesian civil law (Kaputra et al., 2021).
The nature of the research in this article is descriptive-analytical, which is research
that aims to describe in detail the characteristics or features of a developing or
ongoing situation as an influence in producing legal products in accordance with the
developments of the times and places, which in this case will attempt to explain the
importance of legal interpretation of legislative texts to produce fair and beneficial
laws. The subject of this study is the legal text in the articles of the Compilation of
Laws, which emphasizes the need to interpret the text (Engkizar et al, 2022).
Therefore, the approach used in this research is the legal interpretation approach,
which seeks to understand the meaning of the text that has legal certainty so that it
can also provide other legal values, namely legal justice and legal benefit.

RESULT AND DISCUSSION

During the time of the Prophet Muhammad and his companions, Islamic law
was implemented as it should be, accepted and practiced by the community with full
awareness, so that the regions under Islamic rule were fair, orderly, and prosperous
(Aisi, 2024; Rizani et al., 2024). Such conditions can serve as a source of inspiration for
Indonesian rulers and society in establishing just laws that are accepted by all
Indonesians. Islam is the teaching of Allah revealed through revelation to the Prophet
Muhammad, peace be upon him, to be conveyed to humanity as a guide for life, for
their happiness in this world and the hereafter. According to Mahmud Syaltut, Islamic
teachings can be divided into two major groups, akidah and syariat, or as in his other
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book, divided into akidah, abkam (shatia law), and ahlak. From this division, it is clear
that Islamic law is part of the totality of Islamic teachings that originate from revelation
(Arif, 2020). In the study of Ushu/ Figh, Islamic law refers to a set of rules directly and
explicitly established by Allah or whose fundamentals are established to regulate the
relationship between humans and their Lord, humans with one another, and humans
with the universe.

As is well known, the Indonesian legal system originated in the Netherlands,
which once ruled Indonesia, and so the Dutch legal system was implemented in
Indonesia based on the principle of concordance. Dutch law is part of the European
Continental legal system (civil law), so the Indonesian legal system is also part of the
civil law system. Therefore, it is only natural that Indonesian judges, when examining,
adjudicating, and deciding a case, including issues related to legal discovery, are
influenced by the civil law system (Ekawati, 2023; Suhartanto & Febriyanti, 2024).
The characteristic of the civil law system is marked by the existence of a codification
or compilation of laws or regulations in a code. In a codification, as many legal
provisions as possible are systematically compiled. The existence of a codification
does not preclude the possibility of enacting separate laws.

In essence, legal discovery must be based on the existing legal system. Legal
discovery that is based solely on legislation is referred to as system-oriented. Legal
discovery must fundamentally be system-oriented, but if the system does not provide
a solution, then the system must be abandoned and a problem-oriented approach
adopted (Kurniawan, 2024; Saadah et al., 2023). In other words, in a system-oriented
approach, legal discovery is considered a technical and cognitive process that
prioritizes laws without acknowledging subjectivity or judgment. This type of legal
discovery is referred to as heteronomous legal discovery, as judges base their rulings
on external regulations, meaning they are not independent and must adhere to the
law. This theory of heteronomous legal discovery could no longer be sustained by
1850 with the emergence of the theory of autonomous legal discovery. In the theory
of autonomous legal discovery, judges are no longer seen as the mouthpiece of the
law (la bouche de la lo7), but as lawmakers who independently shape the content of the
law and adapt it to legal needs. Thus, just law based on the Supreme Being can be
applied in a society that is constantly evolving, where legal events or actions are not
explicitly provided for in the law. This is law as a problem-oriented approach, not
merely a static system-oriented one (Engkizar et al., 2025).

In addition, according to the author, legal interpretation in the Indonesian legal
system must be explored by judges, as stipulated in Law Number 4 of 2004
concerning Judicial Authority, Article 28 paragraph 1, which states that “Judges must
explore, follow, and understand the legal values and sense of justice that exist in
society.” Thus, the formation of law can fulfill philosophical values centered on
justice and truth, sociological values consistent with the prevailing norms and culture
in society, and legal values consistent with existing legislation, thereby producing legal
products that possess philosophical (filosofische geltung), sociological (sosiologische
geltung), and legal (jurische geltung) (Kirom & Nadirin, 2023; Rasji & Harmono,
2024).

The above is a brief discussion of the method of legal discovery. For a more
specific discussion of legal discovery using the method of legal interpretation, the
subjects of law, sources of legal discovery, and methods of legal construction are not
the focus of this material. The relationship between society and law is very close, as
the function or role of law is to maintain what exists in society (Saleh et al., 2020; Zia
et al., 2020). However, the ever-changing social conditions require that the law,
whose establishment is related to social development, be dynamic so that the
objectives of the law can be achieved. Therefore, for the law to achieve its objectives,
a method of legal discovery is necessary, as if the law does not undergo change, it will
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face many obstacles in terms of both the enforcement of justice and the enforcement
of the law (Cahya Supena, 2022; Hidayatulah, 2020). In the context of Indonesian
law, which also follows the principle of legality, legal discovery through interpretation
is necessary to achieve the goal of fair law.

Several types of interpretation methods are included in the method of legal
discovery. Grammatical interpretation (syntax) is a method of interpretation based on
the wording of legal provisions, guided by the meaning of words in relation to one
another within the sentences used in the law. The meaning of words in this context is
solely based on grammatical rules or common usage, i.e., their everyday meaning
(Lubis & Purba, 2025). For example, a legal regulation prohibits people from parking
their vehicles in a certain place. The regulation does not explain what is meant by the
term “vehicle,” so people ask whether the term “vehicle” refers only to motor
vehicles or whether it also includes bicycles and carts. Often, dictionary definitions
are insufficient. Judges must also consider the context of the words or their
relationship to other regulations.

Historical interpretation, which is the interpretation by examining the historical
background of the law or the history of the formulation of a particular provision
(history of the law) (Susetiyo, n.d.). For example, imposing a fine that differs from
what is stipulated in the Criminal Code, by interpreting the “value” of currency at the
time the Criminal Code was formulated with the “value” that exists today. Article
205(1) of the Criminal Code states: "Any person who, through negligence, causes
dangerous goods that are harmful to human life or health to be sold, transferred, or
distributed, without the buyer or recipient being aware of their dangerous nature,
shall be punished with imprisonment for a maximum of nine months or detention
for a maximum of six months or a fine of up to three hundred rupiah. Thus, the fine
of three hundred rupiah is interpreted based on the value of three hundred rupiah at
that time and concluded with the value today (Anto et al., 2022).

Systematic (logical) interpretation, interpretation by examining the structure
related to the wording of other articles both in that law and in other laws (Abdul Jalil
et al., 2023; Laili & Santoso, 2020). For example, if one wishes to know about the
nature of the recognition of a child born out of wedlock by his or her parents, the
judge cannot simply look up the provisions in the Civil Code, but must also refer to
the provisions in Article 278 of the Criminal Code, which states: anyone who
acknowledges a child as his or her own according to the Civil Code, while knowing
that he is not the father of the child, shall be punished for falsely acknowledging a
child, with a maximum imprisonment of three years.

Extensive interpretation, interpretation by expanding the scope of a provision,
example: the term “neighbor” in Article 666 of the Civil Code is interpreted as not
necessarily the owner of the house, but also those who are tenants of the house next
to a person's residence (Sadela et al, 2023; Vidiawati & Fathurrohman, 2025).
Another example is regarding an object, namely “electricity.” Thus, stealing electricity
can also be equated with stealing an object. Restrictive interpretation, which involves
limiting the scope of a provision, for example: the term “neighbor” in Article 666 of
the Civil Code must refer to the owner of the house adjacent to a person's residence.
Another type is Authentic Interpretation. This is an interpretation that is certain
regarding the meaning of words as given by the Lawmaker, for example, Article 48 of
the Criminal Code defines night as the time between sunset and sunrise.

Teleological (sociological) interpretation, which is interpretation with
consideration of the intent and purpose of the law. This is important because needs
change over time, while the wording of the law remains the same (Hapsoro & Ismail,
2020; Madra et al., 2021). This method is used by judges when analyzing cases that
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involve various disciplines or areas of specialization within the field of law, such as
civil law, criminal law, administrative law, or international law. Judges will interpret
based on the harmonization of logic derived from the principles of more than one
branch of specialization. For example, when interpreting the principles of articles
relating to corruption crimes, judges can interpret the provisions of these articles
from various perspectives, namely criminal law, administrative law, and civil law. This
method, according to Ahmad Rifai, is almost synonymous with systematic
interpretation, as judges in performing both interpretations utilize multiple disciplines
of legal science or applicable laws and regulations within a country's legal system,
such as criminal law, civil law, administrative law, constitutional law, tax law,
investment law, labor law, Islamic economic law, and so on.

Multidisciplinary interpretation requires judges to also study one or more
disciplines outside of law (Anisa, 2024; Priharsari, 2022). In other words, judges need
verification and assistance from other disciplines to deliver fair judgments and
provide certainty to those seeking justice. In the future, multidisciplinary
interpretation is likely to become more common, given the increasing diversity and
emergence of criminal cases in the current global era. Examples include cybercrime,
financial crime, white-collar crime, terrorism, and others. Thus, multidisciplinary
interpretation can be used by judges in addressing issues related to various fields of
knowledge that are not directly connected to legal science. However, due to the
nature of the case being examined, judges may require clarity regarding the meaning
of legal regulations or the actions of the defendant. In such cases, judges may seek
assistance from experts in relevant fields to help clarify these matters. and such
testimony is typically presented in court in the form of expert testimony, which
serves as one of the pieces of evidence in criminal cases.

Comparative interpretation is a method of interpretation that involves
comparing different legal systems (Batubara, 2024). The purpose of comparison is to
clarify the meaning of a provision of legislation. This interpretation method is used
by judges when dealing with cases that use positive law based on international legal
agreements. This is important because consistent implementation realizes legal unity,
which gives rise to international agreements as objective law or as general legal rules
for several countries. Outside of international treaty law, the usefulness of this
method is limited. For example, when a dispute arises in an economic transaction,
such as a term in a commercial contract between an Indonesian goods producer and
a foreign buyer, the judge must determine the meaning of the disputed term
according to Indonesian law and according to the law of the buyet's country. for
example, an Australian buyer, the judge will compare the disputed terms according to
Indonesian law and Australian law.

Futuristic (anticipatory) interpretation, based on a draft bill in his possession, a
judge interprets the law based on legislation that has not yet entered into force
because it is still in the legislative process, has not been enacted, and may undergo
changes (Junaidi, 2024; Rahayu et al., 2023). The judge is confident that the draft
legislation will soon be enacted, so they anticipate this by conducting a futuristic or
anticipatory interpretation. Thus, futuristic interpretation is an anticipatory method
of legal discovery that explains the current law (s constitutum) based on laws that
have not yet entered into force (ius constituendum). For example, a draft law that is still
under discussion in the House of Representatives, but the judge is confident that the
draft law will be enacted (political assumption).

A verdict is the crown of a judge in examining and adjudicating a case
(Suprianto, 2022). With his verdict, a judge risks his entire personal capacity and
honor. This is because a verdict is the final and highest work of a judge in carrying
out his professional duties to resolve disputes between litigants. On that basis, a
judge must exert all their abilities and potential in drafting a judgment, whether by
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referring to written laws or by examining the events that form the case, negotiating
between the events, laws, and circumstances through legal interpretation to produce
the best possible judgment, which, although it may not satisfy all parties, but can be
justified before society, science, and especially before their Creator (Rayfindratama,
2023).

Another example of the application of legal interpretation can be found in a
judge's decision to provide child support for children of divorced couples,
considering that the divorce suit filed by the wife was limited to divorce and hadanah
(Mardhotillah et al., 2024; Wibowo, 2025). However, since judges have ex officio
authority, cases outside the scope of the filed lawsuit can be decided by considering
various aspects of justice for both parties. Thus, this event also constitutes a method
of legal interpretation in family law (Islamic) matter.

Another case can also be examined regarding a judge's decision to impose a
heavier sentence on repeat offenders or individuals who commit multiple crimes at
the same time, not only with the heaviest sentence but also with a more severe
absorption sentence. And other recent events that require justice for the general
public, not just justice in the eyes of the “users/rulers” of the law. Application in
Islamic Economic Law The field of Islamic economics continues to experience
dynamic development. Moreover, activities in the field of Islamic economics fall
under the scope of muamalah (transactions), and since this is a matter of public
concern, the presence of law is necessary to regulate the operation of Islamic
economics or business so that it can run effectively, efficiently, and remain in line
with Islamic values (Engkizar et al., 2021).

In the Islamic legal system, the laws governing muamalah also originate from
several sources of law, namely the Quran, Hadith, and ijtthad. These three sources
have different characteristics. The Quran and Hadith are fixed, while ijtihad tends to
be dynamic and contextual (Abdullah & Wijaya, 2019; Imratun et al., 2021). Given
the rapid development of the field of Islamic economics, ijtthad, by its nature,
appears to play an important role in providing a foundation or framework for
practice in the field of Islamic economics.

Ijtihad is one of the sources of Islamic law, whose formation is motivated by
developments in society, where various issues arise that have not all been clearly
addressed by the verses of the Quran and the Hadith of the Prophet. To respond to
this situation, scholars strive to create legal products through serious intellectual
effort and through the process of interpretation. By nature, it can be said that ijtihad
is a dynamic and contextual legal product. This means that ijtihad is always motivated
by the demand that the law must be able to answer various problems that arise as
times change and time passes (Engkizar et al., 2025).

Islamic law in the category of sharia is #sabat (constant, fixed), meaning that it
remains universally applicable throughout time, does not change, and cannot be
adapted to situations and conditions (Poli et al., 2024; Kisdiyanti & Zafi, 2020).
Situations and conditions must adapt to sharia. Meanwhile, Islamic law in the
category of figh is flexible and adaptable, does not necessarily apply universally,
allows for adaptation, and can be adjusted to suit specific circumstances and
conditions. Nevertheless, as a divine revelation, Islamic law in both its forms
possesses characteristics that generally differ from cultural law (bukmn wad’, a
product of human creation).
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CONCLUSION

The legal relationship with society is reciprocal; sometimes the law influences
society and vice versa, society influences the law. However, due to the value of legal
certainty in a fixed rule that has been codified in the form of legislation, sometimes
the law is understood in a static and rigid manner, so that it is unable to provide
justice and benefit in certain cases. Therefore, the formulated law sometimes requires
interpretation by judges to fulfill the elements of justice in the ever-evolving life of
society. Thus, it can be said that the method of interpretation is one of several
methods for finding law that has the values of justice and public welfare, particularly
methods that judges must master in their proceedings, including grammatical,
historical, systematic, extensive, restrictive, valid, teleological, interdisciplinary,
multidisciplinary, comparative, and futuristic interpretations. In terms of relevance,
legal interpretation methods are highly significant for the development of law
characterized by certainty, justice, and public welfare, such as in the fields of Islamic
family law and Islamic economics. The role of religious courts has become
increasingly central in resolving issues of public welfare and ensuring justice in every
dispute brought before them.
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