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Abstract
This article was written based on the discovery that there was
waqf land that was originally built as a prayer room. The waqf
land was located on a hill. However, the prayer room that had
been built was demolished by the waqf's grandson and moved to
another location. A house was built on the site of the
demolished prayer room. The author used qualitative research
methods, employing descriptive methods. The data collection

Article Information: tools were obsetvation, interviews, and documentation. Since
Received April 15, 2025 this study analyzed the transfer of waqf land functions based on
Revised May 15, 2025 Law No. 41 of 2004, the author used a normative legal and
Accepted June 23,2025 empirical legal approach in this paper. From the research

findings, it can be concluded that first, the views of the
surrounding community regarding the conversion of waqf land
indicate that some members of the community are unaware of
the laws governing waqf land. This suggests that the
community's understanding of waqf land is still limited, as
evidenced by some members of the community converting the
function of waqf land. Second, the waqf land was originally built
as a mosque. The location of the endowment land is on a hill,
but the mosque that had been built was demolished by the
endowet's grandchild and relocated to another place. The site of
the demolished mosque was then built into a house by the
endower's grandchild. Third, an analysis of Law No. 41 of 2004
on the conversion of the function of waqf land states that waqf
land that has been donated as waqf is prohibited from being
changed in status or transferred in any form except through an
exchange intended for public interest in accordance with the
general spatial plan outlined in Law No. 41 of 2004 on Wagf,
Articles 1 and 2.
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INTRODUCTION

Transferring land ownership in the form of waqf, which is a form of worship
and is prescribed by Islamic law, is valid when the wagqif has transferred his property
(Abas, 2021; Ramadhani et al., 2024). Once property has been donated as wagqf, the
waqf donor no longer has ownership rights, as ownership has been transferred to
Allah and does not become the property of the recipient either. However, the waqf
donor may still derive benefits from it (Engkizar et al., 2021).
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The description of waqf activities in the past can be clearly seen since the early
days of the spread and development of Islam in Indonesia. In the early days of the
spread and development of Islam in Indonesia, waqf was only intended for the
construction of facilities to support da'wah activities in the form of places of worship
(Putra et al., 2023; Zulfa & Arif, 2020). At that time, wakaf activities in society were
focused on the form of wakaf and buildings, such as the construction of mosques,
musholla, sanggar, schools, Islamic boarding schools, madrasah, foundations,
orphanages, and cemeteries. This form of wakaf activity persisted for a very long
time and was relatively consistent across all regions of Indonesia.

Islam is a major religion in Indonesia and has many followers. Islam has several
institutions that are expected to help achieve social welfare, one of which is the waqf
institution (Cahyani & Awaluddin, 2022; Rahmalina et al., 2023; Yasniwati, 2023).
Wakaf, grammatically speaking, means to hold back or stop, which in this context
refers to holding back certain assets that may be used for charitable purposes with
the intention of drawing closer to Allah SWT, and which may not be sold, bought, or
given away.

Wagqf is a legal act by a waqif to separate and transfer part of his property to be
used forever or for a certain period of time in accordance with his interests for the
putrposes of worship and/or public welfare in accordance with sharia (Hidayat et al.,
2023; Lubis, 2020; Zuhirsyan, 2020). Waqf in Islam falls under the category of social
worship, which is sunnah. The practice of waqf is a great deed because its rewards do
not cease or end when the person dies; rather, the rewards of waqf continue to flow
and are still accepted by the waqf even after his death. Waqf is one form of worship
that promises continuous rewards. Wakaf is also one of the social institutions or
structures of Islam that contains socio-economic values (Abdullah, 2020; Erizal,
20205 Safiudin, 2022).

METHODS

This research is qualitative research related to social reality, producing data in
the form of written or oral accounts from the community being observed. This
research uses a qualitative approach with field research in the form of case studies
and descriptive methods, namely descriptive research is not intended to test specific
hypotheses but only to describe what is about a variable, phenomenon, or condition
(Engkizar et al., 2022). Thus, the descriptive research in this study will describe and
discuss unrecorded research, namely the practice of land use conversion in
endowment land analysis under Law No. 41 of 2004. The type of research in this
study is of a legal-empirical nature, which refers to written rules or other secondary
materials, to observe or implement them through field research conducted
sociologically and through interviews, thereby gaining clarity about the subject being
studied.

RESULT AND DISCUSSION
Wakaf is a word derived from Arabic, namely &5, which means to hold back,

stop, or restrain. In Indonesian, the word &5 is commonly pronounced as wakaf, and

this pronunciation is used in Indonesian legislation. According to the term, wakaf is
holding back assets that can be used for benefit without consuming or transferring the
assets themselves and using them for good causes. Meanwhile, the definition of wakaf
in terminology is the retention of ownership of property that can be utilized without
altering the substance of any actions taken on it, and redirecting the benefits of such
property for one of the acts of worship as a means of drawing closer to Allah with the
intention of seeking His pleasure (Rizka et al., 2024). According to Islamic law, wakaf is
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“habsul ashli wa tasbiluts tsamrah” (retaining the principal and releasing the fruit). This
means retaining the property and distributing its benefits in the way of Allah.

According to the author, waqf is the act of withholding property that can be
used for benefit, but not for oneself, while the property remains in one's possession
and its benefits are used for good for a certain period of time or forever in order to
draw closer to Allah. In the compilation of Islamic law, Article 215(1) explains that
wagqf is a legal act by an individual, group of individuals, or legal entity that separates
a portion of their property and establishes it permanently for the purpose of worship
or other public needs in accordance with Islamic teachings. Scholars differ in their
interpretations of the term wakaf, as they refer to the Imams of the schools of
thought, such as Abu Hanifah, Syafii, and other Imams, resulting in diverse
definitions(Engkizar et al., 2024).

First, according to the Syafi'i school of thought. Scholars of the Shafi'i school
of thought define waqf in various ways, including: i) Imam Nawawi, from the Shafi'i
school of thought, defines waqf as: “holding property that can be used for benefit,
not for oneself, while the property remains intact, and its benefits are used for good
and to draw closer to Allah.” This definition is cited by Al-Munawi in his book, Al-
Taisir. i) Al-Syarbini Al-Khatib and Ramli Al-Kabir define waqf as: “holding
property that can be used for its benefits while ensuring the safety of the property
and severing the ownership of the property from its owner for permissible
purposes”. iif) Sheikh Syihabuddin Al-Qalyubi defines it as: “holding property for use
in permissible matters while preserving the integrity of the property.” From the
above definitions, it can be explained that although scholars differ in their
interpretations of the meaning of wagqf, there are common points in each definition.
That is, waqf property that is held can be used by others while maintaining its
original form and relinquishing ownership.

Second, the Hanafi school of thought. Abu Hanifah and his followers differ in
their definition of waqf. As further explained by Abdul Azis Dahlan in his book, Abu
Hanifah defines waqf as: holding the material possessions of the person making the
waqf and donating the benefits for charity. Imam Abu Hanifah viewed the wakaf
contract as non-binding, meaning that the person who made the wakaf could revoke
it and the original owner could sell it. Thus, for Imam Abu Hanifah, making a wakaf
did not mean relinquishing ownership rights completely. The following are
definitions from several scholars of the Abu Hanifah school of thought: i) Imam
Syarkhasi defined it as: Habsul mamluk ‘an al-tamlik min al-ghair, ““withholding property
from the reach (ownership) of others. The meaning of this definition is that the
property that has been endowed remains the property of the waqif and does not
transfer ownership to others, but the waqif may not utilize this property for his own
interests, such as selling it, giving it as a gift, or using it as collateral, ii) Abu Yusuf
and Muhammad bin Hasan Asy-Syaibani define waqf as: withholding the legal
actions of the waqf donor regarding the property that has been endowed with the
aim of utilizing it for the public good and virtue in order to draw closer to Allah,
while the property remains intact.

The two scholars of the above schools of thought have similarities in defining
wagqf, namely that waqf property that is held can be used by others while maintaining
its original form (Perdana & Salma Barlinti, 2023; Asri et al.,, 2020). Government
Regulation No. 28 of 1977 states that waqf is a legal act by an individual or legal
entity to permanently separate a portion of their assets in the form of land ownership
and institutions for the benefit or needs of other communities in accordance with
Islamic teachings (Kaputra et al., 2021).
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Wagqf in the Compilation of Islamic Law is a legal act by an individual, group of
individuals, or legal entity to permanently separate a portion of their property and
assets for the purpose of worship or other public needs in accordance with Islamic
teachings (Aris & Sabir, 2020; Atika & Rofiq, 2022; Ma’ruf Hidayat, 2022). The Waqf
Law No. 41 of 2004 and Government Regulation No. 42 of 20006 state that waqf is a
legal act by the waqif to separate or transfer a portion of their property to be utilized
permanently or for a specific period of time in accordance with their interests for the
purposes of worship or public welfare in accordance with sharia (Engkizar et al.,
2025).

CONCLUSION

The local community's view on the transfer of waqf land is that some people
are not yet aware of the laws governing waqf land. This indicates that the
community's understanding of waqf land is still lacking, as evidenced by the fact that
some people have changed the function of waqf land. The factor behind the transfer
of waqf land is that the waqf land was originally used to build a mosque. The location
of the endowment land is on a hill. However, the mosque that had been built was
demolished by the endower's grandchild and relocated to another site. The remains
of the demolished mosque were then used to build a house by the endowet's
grandchild. An analysis of Law No. 41 of 2004 regarding the change in the function
of waqf land in the village, states that waqf land that has been donated as waqf is
prohibited from being changed in status or transferred in any form except through
an exchange intended for public interest in accordance with the general spatial plan
outlined in the Law No. 41 of 2004 on Waqf, Articles 1 and 2.

REFERENCES

Abas, S. (2021). Tukar Guling Tanah Wakaf dan Penarikan Kembali Harta Benda
Wakaf. A-Mizan, 17(2), 255-266. https://doi.org/10.30603 /am.v17i2.2334
Abdullah, A. (2020). Nadzir dalam Perspektif Kelembagaan Wakaf di Indonesia.
Jurnal Iimiah Ekonomi Islam, 6(3), 403. https://doi.org/10.29040/jiei.v613.1216
Aris, & Sabir, M. (2020). Hukum Islam Dan Problematika Sosial; Telaah Terhadap
Beberapa Hukum Perdata Islam Dalam Kompilasi Hukum Islam Di Indonesia.
DIKTUM: Jurnal Syariah Dan Hufkum, 18(2), 283-295.
https://doi.org/10.35905/diktum.v18i2.1608

Aryayuta Perdana, R., & Salma Barlinti, Y. (2023). Pandangan ulama terhadap
penerapan wakaf vang di Indonesia. INOV.ASI: Jurnal Ekonomi, Kenangan Dan
Manajemen, 19(4), 2528-1097. https:/ /doi.org/10.30872/jinv.v19i4.2501

Asrti, A., Khaerul Agbar, & Azwar Iskandar. (2020). Hukum dan Urgensi Wakaf
Tunai dalam Tinjauvan Fikih. BUSTANUL FUQAHA: Jurnal Bidang Hukum
Istam, 1(1), 79-92. https://doi.org/10.36701/bustanul.v1i1.132

Atika, 1., & Rofiq, A. (2022). Pelaksanaan Wakaf Tanah Pondok Pesantren Nurul
HuDa Peleyan Kapongan Situbondo Prespektif Kompilasi Hukum Islam. A4/
Qawaid: Journal of Islamic Family Law, 38-53.
https://doi.org/10.52491/qowaid.v1il.6

Cahyani, P., & Awaluddin, M. (2022). Pengelolaan Wakaf Dalam Meningkatkan
Kesejahteraan Umat (Studi Pada LAZ Aksi Cepat Tanggap Sulsel). A¢ Tawazun
Jurnal Ekonomi Islam, 1(3), 128-144.
https://doi.org/10.24252 /attawazun.v1i3.23618

Engkizar, E., Jaafar, A., Hamzah, M. 1., Langputeh, S., Rahman, 1., & Febriani, A.
(2025). Analysis Problems of Quranic Education Teachers in Indonesia: A
Systematic Literature Review. Infernational Journal of Islamic Studies Higher
Education, 4(2), 92—108. https://doi.org/10.24036/insight.v4i2.232

Samara: Journal of Islamic Law and Family Studies 4_
Vol. 3, No. 1, pp. 40-44, 2025


https://doi.org/10.30603/am.v17i2.2334
https://doi.org/10.29040/jiei.v6i3.1216
https://doi.org/10.35905/diktum.v18i2.1608
https://doi.org/10.36701/bustanul.v1i1.132
https://doi.org/10.52491/qowaid.v1i1.6
https://doi.org/10.24252/attawazun.v1i3.23618
https://doi.org/10.24036/insight.v4i2.232

Transfer of Function of Waqf Land Analysis of Law Number 41 of 2004

Engkizar, E., Jaafar, A., Sarianto, D., Ayad, N., Rahman, A., Febriani, A., Oktavia,
G., Guspita, R., & Rahman, 1. (2024). Analysis of Quran Education Problems in
Majority Muslim Countties. International Journal of Islamic Studies Higher Education,
3(1), 65-80. https://doi.org/https://doi.org/10.24036/insight.v3i1.209

Engkizar, E., Kaputra, S., Mutathahirin, M., Syafril, S., Arifin, Z., & Kamaluddin, M.
(2022). Model Pencegahan Konflik Antarumat Beragama Berbasis Kegiatan
Masyarakat. Harmoni, 21(1), 110-129.
https://doi.org/10.32488 /harmoni.v21i1.603

Engkizar, E., Munawir, K., Kaputra, S., Arifin, Z., Syafril, S., Anwar, F., &
Mutathahirin, M. (2021). Building of Family-based Islamic Character for
Children in Tablighi Jamaat Community. Ta'dib, 24(2), 116-126.
http://dx.doi.org/10.31958 /jt.v24i2.4847

Erizal, E. (2020). Wakaf: Perannya Dalam Peningkatan Ekonomi Umat. Teraju, 2(02),
99-115. https://doi.org/10.35961/teraju.v2i02.95

Hidayat, A. R., Hakim, R. F., Azma Zainul Taufiqulloh, & Syarifah, S. (2023).
Manajemen Wakaf Dalam Perspektif Hukum Islam Dan Undang-Undang No.
41 Tahun 2004. Filantropi: [urnal Manajemen Zakat Dan Wakaf, 4(1), 14-26.
https://doi.org/10.22515/finalmazawa.v4i1.8029

Kaputra, S., Engkizar, E., Akyuni, Q., Rahawarin, Y., & Safarudin, R. (2021).
Dampak Pendidikan Orang Tua Terhadap Kebiasaan Religius Anak Dalam
Keluarga Jama’ah Tabligh. AL Tadzkiyyah:  Jurnal Pendidikan Islam, 12(2), 249—
268. https://doi.org/10.24042 /atjpi.v12i2.9979

Lubis, U. S. (2020). Hak Kekayaan Intelektual Sebagai Objek Wakaf. Iuris Studia:
Jurnal Kajian Hukum, 1(1), 31-38. https://dot.org/10.55357 /is.v1i1.18

Ma’ruf Hidayat. (2022). Dinamika Perwakafan dalam tinjauan Fikih, Kompilasi
Hukum Islam dan Hukum Positif Indonesia. Mabsya: Jurnal Manajemen Bisnis
Syariah, 4(2), 172-181. https://doi.org/10.24090 /mabsvya.v4i2.6972

Putra, I. B. J., Azizah, A. N.,; & Satibi, I. (2023). Kebijakan sertifikasi wakaf di
Indonesia. Jurnal  Ekonomi Dan Manajemen, 20(1), 59-68.
https://doi.org/10.30872/ikin.v20i1.12341

Rahmalina, N., Ma’wah, N. J., Tunnufus, Z. Z., & Gymnastiar, R. M. (2023). Wakaf
Sebagai Sarana Moderasi Beragama dalam Mewujudkan Kesejahteraan Sosial:
Perspektif Maqashid Syariah. EKOMA : Jurnal Ekonomi, Manajemen, Akuntansi,
3(1), 476—486. https://doi.org/10.56799 /ekoma.v3il.2522

Ramadhani, D., Farhan Ammar, Kamaruddin, M. Hafiz Azikra, Sauna Andika Islami,
Indra Muchlis Adnan, & Didi Syaputra. (2024). Wakaf dan Peraturan
Perlindungannya. AL-DAILIL.: Jurnal 1lmn Sosial, Politik, Dan Hukum, 2(2), 9-16.
https://doi.org/10.58707 /aldalil.v2i2.526

Rizka Nur Faidah, Rizma Okavianti, Putri May Maulidia, Eva Putri Muliyani, H. L.
K. (2024). Memahami Eksistensi Wakaf dalam Figh Klasik dan Perundang-
Undangan Nasional. Indonesian Research Journal on Education Web:, 4(4), 550—558.
https://doi.org/10.31004/irje.v4i4.1359

Safiudin, S. (2022). Kontribusi Wakaf Terhadap Kegiatan Sosial Kemasyarakataan
Dalam Upaya Pemberdayaan Ekonomi Umat: Studi Analisis Terhadap
Perkembangan Wakaf. CENDEKLA: Jurnal Ilmu Pengetahunan, 2(3), 232-246.
https://doi.org/10.51878/cendekia.v2i3.1463

Yasniwati, Y. (2023). Pengaturan Wakaf Uang Bagi Usaha Produktif Untuk
Meningkatkan Kesejahteraan Sosial Di Indonesia. UNES Journal of Swara Justisia,
7(2), 695. https://doi.org/10.31933 /ujsj.v7i2.368

Samara: Journal of Islamic L.aw and Family Studies 4 3
Vol. 3, No. 1, pp. 40-44, 2025


https://doi.org/https:/doi.org/10.24036/insight.v3i1.209
https://doi.org/10.32488/harmoni.v21i1.603
http://dx.doi.org/10.31958/jt.v24i2.4847
https://doi.org/10.35961/teraju.v2i02.95
https://doi.org/10.22515/finalmazawa.v4i1.8029
https://doi.org/10.24042/atjpi.v12i2.9979
https://doi.org/10.55357/is.v1i1.18
https://doi.org/10.24090/mabsya.v4i2.6972
https://doi.org/10.30872/jkin.v20i1.12341
https://doi.org/10.56799/ekoma.v3i1.2522
https://doi.org/10.58707/aldalil.v2i2.526
https://doi.org/10.31004/irje.v4i4.1359
https://doi.org/10.51878/cendekia.v2i3.1463
https://doi.org/10.31933/ujsj.v7i2.368

Thuwaiba, T., Habiburrahman, M, Putri, C. 1.

Zuhirsyan, M. (2020). Penerapan Akuntabilitas Dan Maslahat Dalam Perspektif
Hukum Wakaf. Jurmal Hukum Kaidah: Media Komunikasi Dan Informasi Hukum Dan
Masyarakat, 19(3), 426—437. https://doi.org/10.30743 /1hk.v19i3.2676

Zulfa, M., & Arif, M. (2020). Potensi Wakaf Tunai Dalam Mendorong
Pengembangan Umkm Di Kota Pekanbaru. Jurnal Tabarru’: Islamic Banking and
Finance, 3(2), 173—184. https://doi.org/10.25299 /ith.2020.vol3(2).5758

Copyright holder:
© Thuwaiba, T., Habiburrahman, M, Putri, C. I.

First publication right:
Samara: Journal of Islamic Law and Family Studies

This article is licensed under:

CC-BY-SA

Samara: Journal of Islamic Law and Family Studies 4_4_
Vol. 3, No. 1, pp. 40-44, 2025


https://doi.org/10.30743/jhk.v19i3.2676
https://doi.org/10.25299/jtb.2020.vol3(2).5758

